
Malabar Springs  
May 29, 2024 

After Recording Return to: 

City of Palm Bay 

Attn: City Clerk 

120 Malabar Road SE 

Palm Bay, Florida 32907 

 

CRE-KL MALABAR OWNER, LLC IMPACT FEE CREDIT AGREEMENT  

FOR PROPORTIONATE FAIR SHARE CONTRIBUTIONS 

 

 THIS AGREEMENT (“Agreement”) is entered into by and between CRE-KL Malabar Owner, 

LLC, a foreign limited liability company (“Owner”), the record title property owner whose mailing address 

is 105 NE 1st Street, Delray Beach, FL 33401, and the CITY OF PALM BAY, a Florida municipal 

corporation (“City”) whose mailing address is 120 Malabar Road SE, Palm Bay, Florida 32907. 

 

 WHEREAS, Owner is the fee simple owner of that certain real property being approximately 

294.70+/- acres in size, located in the City of Palm Bay north of Malabar Road and west of Heritage High 

School, legally described to wit in Exhibit A attached hereto and incorporated herein; 

 

 WHEREAS, the City adopted the Lassiter Transportation Group (“LTG”) Traffic Impact Study, 

Technical Memorandum, attached hereto and incorporated herein as Exhibit B, dated June 7, 2024 

(“Study”), which provides the total buildout development will consist of a maximum of 885 residential 

units, along with other amenities (“Project”);  

 

WHEREAS, the City finds that the Owner is entitled to receive transportation facilities impact fee 

credits for such contributions pursuant to Sec. 183.37, City Code, and that such contributions are consistent 

with the City’s Comprehensive Plan, are an integral part of and a reasonably necessary accommodation of 

contemplated off-site improvements, and the proposed funding or construction time schedule is consistent 

with the City’s transportation work schedule to be completed by Buildout Year of 2028 for roadway 

improvements herein described and signalization is based on when the intersection meets warrant for the 

installation of a traffic signal. 

 

 WHEREAS, the LTG Traffic Impact Study calculated a proportionate fair share (“PFS”) for the 

total buildout of the Project off-site traffic improvements based upon a maximum buildout of 885 units at 

Two Million Nine Hundred Sixty Thousand Seven Hundred Eighteen Dollars and Forty-Seven Cents 

($2,960,718.47); 

 

 WHEREAS, Owner agrees to place on deposit with the City cash funds to be used by the City for 

the following improvements (“Improvements”).  

• Widen St. Johns Heritage Parkway (SJHP) from Malabar Road to Pace Drive from 2 to 4 lanes  

• Add an eastbound left turn lane (dual lefts) at the intersection of SJHP and Malabar Road  

• Add a 1200-foot northbound receiving lane on SJHP just north of the intersection of SJHP and 

Malabar Road  

• Add a southbound right turn overlap phase at the intersection of SJHP and Malabar Road  

• Optimize splits and phasing sequence at the intersection of SJHP and Malabar Road  

• Optimize splits and phasing sequence at the intersection of SJHP and Emerson Drive (PM peak 

hour only)  

• Signalize the intersection of Malabar Road and Watoga Avenue 
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• Extend the westbound right turn lane at the intersection of SJHP and Malabar Road by 25 feet  

• Extend the southbound left turn lane at the intersection of SJHP and Malabar Road by 55 feet  

• Extend the southbound right turn lane at the intersection of SJHP and Malabar Road by 75 feet 

 

 NOW, THEREFORE, in consideration of the mutual covenants herein contained, the Parties agree 

as follows: 

 

1. Recitals.  The recitals set forth above are true and correct, form a material part of this Agreement, 

and are incorporated herein by reference. 

 

2. City Improvements.  For the purposes of this Agreement, the amount of Two Million Nine Hundred 

Sixty Thousand Seven Hundred Eighteen Dollars and Forty-Seven Cents ($2,960,718.47) 

(“Developer Funding”) shall be paid to the City prior to Final Plat for any phase of the Project. The 

Developer Funding shall be a credit against transportation facilities impact fees.  The City shall 

program the Developer Funding for the purposes of constructing the Improvements described in 

Exhibit C. 

 

2.1 Owner intends to build the Project in phases identified as “Malabar Springs”.  The proposed 

phasing, number of units and total proportionate share is as follows:  

 

Phase 

& Plat 
Units Description 

Total Developer 

PFS Funding Due 

at Final Plat 

MF 
126 Townhome 

776,143.15 
106 Villa 

1 317 Single-family 1,060,505.94 

2 159 Single-family 531,925.69 

3 177 Single-family 592,143.69 

Total Developer Funding $2,960,718.47  

 

2.2 Owner shall be entitled to City transportation facilities impact fee credits, as prescribed in 

Section 171.31 and Section 183.37, Palm Bay Code of Ordinances, against the payments 

made as required by Paragraph 2 and Subparagraph 2.1, above. The transportation facilities 

impact fees for the proposed Malabar Springs development are expected to exceed the 

proportionate share cost amount by Five Hundred Thirteen Thousand Six Hundred Twenty-

Nine Dollars and Seven Cents ($513,629.07). 

 

2.3 Pursuant to Section 163.31801(5)(a), Florida Statutes, Owner shall receive a credit on a 

dollar-for-dollar basis for impact fees and other transportation concurrency mitigation 

requirements paid or payable in the future for the Project. The Owner shall not be required 

to pay a fee in excess of the transportation facilities impact fee required by ordinance.  No 

additional traffic-related obligations will be required from Owner to the City except as 

provided in this Agreement. 

 

2.4  Park impact fees, police impact fees and fire impact fees shall be determined by 

Resolution 2023-33, Fair Share Impact Fees Schedule Fiscal Year 2023-2024. 
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3. Owner Acknowledgement/Waiver. Owner acknowledges that it has no right to direct or claim a right 

to direct the application of Developer Funding to making any specific public roadway infrastructure 

improvements other than those identified in Exhibit C.   

 

4. Timing. The parties agree that construction of the thoroughfare road improvements shall be 

constructed as determined by the City. 

 

5. Assignment of Impact Fee Credits by the Owner.  Any impact fee credits granted to Owner shall be 

freely assignable by the Owner, its successors or assigns, without limitation on the number of such 

credits that may be assigned and transferred from one entity to the next or the number of times such 

credits may be transferred.  Any such assignment of impact fee credits shall be evidenced in writing 

and signed by the Assignee or holder of the impact fee credits and a copy of such assignment shall 

be provided to the City. The Parties agree that no impact fee credit may be used or applied to 

development outside the Project and no credit shall be greater than the fee imposed for the land 

development. 

 

6. Satisfaction of Transportation Improvement Requirements.  City hereby acknowledges and agrees 

that upon Owner’s payment of the proportionate share payment as required herein, Owner shall be 

deemed to have satisfied all requirements for the mitigation of the traffic impacts of the Project on 

all roads affected by the Project within City’s jurisdiction through buildout of the Project.  Owner 

shall be entitled to develop the Project fully and completely, without regard to whether the 

Improvements are actually constructed.  Additionally, nothing herein shall be construed to exempt 

Owner from meeting the requirements of all other applicable laws, rules, regulations, or Palm Bay 

Code of Ordinances provisions or from making the required payment of transportation and other 

impact fees applicable to the Project, subject to any credits as set forth in Paragraph 2 above. For 

avoidance of doubt, nothing herein is intended to, nor shall constitute, prepayment of any densities 

or intensities of development or of any development program. 

 

7. Effective Date. The effective date of this Agreement shall be the last date upon which all parties 

hereto cause this Agreement to be executed as indicated below their respective signatures.  

 

8. Binding Nature of this Agreement. This Agreement shall inure to the benefit of the parties hereto 

and the subject property, and shall be binding upon any person, firm, or corporation that may 

become a subsequent owner, successor in interest or assign, directly or indirectly, of the subject 

property or any portion thereof.  

 

9. Governing Law and Venue. This Agreement shall be constructed and governed in accordance with 

the laws of the State of Florida and the ordinances of the City.  All parties agree that this Agreement 

is governed by the terms of the Impact Fee Ordinance and other applicable City ordinances. All 

applicable terms of those Ordinances are to be considered incorporated by reference. If there is any 

inconsistency found between this Agreement and such Ordinances or applicable law, those 

Ordinances or law shall prevail and be applicable.  In the event of any claim, action, litigation or 

proceeding under this Agreement, venue shall be in Brevard County, State of Florida. 

 

10. Recordation.  This Agreement will be recorded in the Public Records of Brevard County, Florida, 

at Owner’s expense. 
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11. Notice.  Any notice or demand that must or may be given or made in connection with this 

Agreement must be in writing and delivered by personal delivery or mailed by certified or 

registered mail, return receipt requested, and addressed to the Parties as follows: 

 

 AS TO CITY:  Public Works Director 

    City of Palm Bay 

    120 Malabar Road SE  

    Palm Bay, Florida 32907 

 

 With a copy to:  City Attorney 

    City of Palm Bay 

    120 Malabar Road SE 

    Palm Bay, Florida 32907 

 

 AS TO OWNER: CRE-KL Malabar Owner, LLC 

    105 NE 1st Street 

    Delray Beach, FL 33444 

 

 With a copy to:  Kolter Land Partners     

    14025 Riveredge Drive 

Tampa, FL 33637 

  

 

12. The Agreement and Exhibits or addendum constitute the entire Agreement and understanding of 

the parties and shall not be modified or amended except by a written agreement executed by the 

parties. 

 

13. Counterparts. This Agreement may be executed in one or more counterparts, each of which shall 

be deemed to be an original but all of which together shall constitute one and the same instrument. 

The electronic (i.e., facsimile or email) transmittal of an executed copy of this Agreement shall be 

deemed valid as if an original signature was delivered. 

 

 IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed on behalf 

of the respective entities, their successors and assigns. 

 

 

ATTEST: 

CITY OF PALM BAY, a Florida municipal 

corporation,  

 

 

 

_____________________________________  

Terese Jones, City Clerk 

 

 

__________________________________  

J. Robert Medina, Mayor 

 

 

 

 



CRE-KL Malabar Owner, LLC 

Impact Fee Credit Agreement 

Page 5 of 11 

 

 

Witnesses: 

 

 

_________________________________  

Signature 

 

_________________________________  

Print Name 

 

_________________________________  

Address 

 

_________________________________  

Signature 

 

_________________________________  

Print Name 

 

_________________________________  

Address 

CRE-KL MALABAR OWNER, LLC, a foreign 

limited liability company, 

 

 

______________________________________  

Signature 

 

______________________________________  

Print Name 

 

______________________________________  

Title 

 

 

STATE OF __________________ 

 

COUNTY OF ________________ 

 

 The foregoing instrument was acknowledged before me by means of □ physical presence OR 

□ online notarization, this _____ day of ______________, 2024, by _______________________________, 

who is □ personally known to me OR □ who has produced _________________________________ as 

identification. 

 

 

       ____________________________________  

       Notary Public 
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EXHIBIT A 

Legal Description 

 

DESCRIPTION 

PART OF THOSE CERTAIN PARCELS OF LAND DESCRIBED IN OFFICIAL RECORDS BOOK 

3678, PAGE 2048 AND OFFICIAL RECORDS BOOK 3660, PAGE 1644, ALL RECORDED IN THE 

PUBLIC RECORDS OF BREVARD COUNTY, FLORIDA AND BEING PART OF THE WEST 1/2 OF 

SECTION 32, TOWNSHIP 28 SOUTH, RANGE 36 EAST, BREVARD COUNTY, FLORIDA BEING 

MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

 

COMMENCE AT THE SOUTHEAST CORNER OF THE WEST ONE-HALF OF SAID SECTION 32 

AND RUN N00°44'16"E, ALONG THE EAST LINE OF SAID WEST ONE-HALF OF SAID SECTION 

32, A DISTANCE OF 33.00 FEET TO THE NORTH RIGHT-OF-WAY LINE OF MALABAR ROAD; 

THENCE S89°44'45"W, ALONG SAID NORTH RIGHT-OF-WAY LINE OF MALABAR ROAD, A 

DISTANCE OF 74.01 FEET TO THE WEST RIGHT-OF-WAY LINE OF MELBOURNE-TILLMAN 

WATER CONTROL DISTRICT CANAL NO. 6, A 148.00 FOOT WIDE RIGHT-OF-WAY AND THE 

POINT OF BEGINNING OF THE PARCEL OF LAND HEREIN DESCRIBED; THENCE CONTINUE 

S89°44'45"W, ALONG SAID NORTH RIGHT-OF-WAY LINE, A DISTANCE OF 2501.10 FEET TO 

THE EAST RIGHT-OF-WAY LINE OF MELBOURNE-TILLMAN WATER CONTROL DISTRICT 

CANAL NO. 5; THENCE N00°45'00"E, ALONG SAID RIGHT-OF-WAY LINE, A DISTANCE OF 

5007.86 FEET; THENCE N32°05'43"E, CONTINUING ALONG SAID RIGHT-OF-WAY LINE, A 

DISTANCE OF 153.77 FEET TO THE SOUTH RIGHT-OF-WAY LINE OF MELBOURNE-TILLMAN 

WATER CONTROL DISTRICT CANAL NO. 1, A 225.00 FOOT WIDE RIGHT-OF-WAY; THENCE 

N89°48'04"E, ALONG SAID RIGHT-OF-WAY LINE, A DISTANCE OF 2419.96 FEET TO THE WEST 

RIGHT-OF-WAY LINE OF SAID MELBOURNE-TILLMAN WATER CONTROL DISTRICT CANAL 

NO. 6; THENCE S00°44'16"W, ALONG SAID RIGHT-OF-WAY LINE, A DISTANCE OF 5135.43 

FEET TO THE POINT OF BEGINNING. CONTAINING 294.70 ACRES, MORE OR LESS 
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EXHIBIT B 

LTG Engineering 

Traffic Impact Technical Memorandum 
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EXHIBIT C 

LTG Memorandum 

Proportionate Fair Share Cost and Calculations 

 


